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Executive Summary 

 ETNO welcomes the opportunity to contribute to the debate launched on 
how to tackle the existence of disparate levy systems throughout Europe and 
the need to adapt the functioning and scope of the levies in the today’s fast 
evolving digital environment. 

 Any modification in the regulatory framework should be aimed at fostering, 
and not hampering, the development of innovative services and facilitating 
their use by the users. 

 Since the disparities in levies are due to the existence of both legal provisions 
and decisions of national courts which differently interpret the applicable 
laws, a harmonization effort by the European Commission would be 
opportune, for example through an interpretative Communication, with 
guiding principles.  

 Remuneration should be, as far as possible, directly related to the private 
usage of protected works made by relevant users and not targeting all users. 
Double compensation is to be avoided. 

 ETNO would welcome an increased consideration for more transparent 
technical protection measures, which are able to empower users to decide on 
what basis they access content, and allow rights holders to benefit from 
corresponding fair compensation. 

 

ETNO Response to Mediation Process Concerning 
Private Copying 

and Reprography Levies
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ETNO’s preliminary considerations 

ETNO, the European association representing more than 40 fixed 
telecommunications operators active in Europe, welcomes the appointment of Mr. 
Antonio Vitorino as the High Mediator in the field of private copy levies and is 
appreciative of the opportunity to contribute to the debate launched on how to tackle 
the existence of disparate levy systems throughout Europe and the need to adapt the 
functioning and scope of the levies in the today’s fast evolving digital environment.  

ETNO members are important facilitators and distributors of digital content, through 
a variety of channels and commercial offers.  Thanks to convergent technologies, the 
same content can be transmitted though different platforms, either traditional (such 
as terrestrial, cable or satellite TV) or Internet, and enjoyed on different devices, such 
as TV, PC, smart phones, tablets and game consoles. The possibilities for users to 
enjoy content are even more increased by the development of new systems such as 
Connected TV and cloud computing. Certainly, the development of broadband and 
ultra-broadband networks and the introduction of technological innovations which 
allow for content to be enjoyed on multiple platforms is putting traditional business 
models under pressure.  

In this context, any modification in the regulatory framework should be aimed at 
fostering, and not hampering, the development of innovative services and facilitating 
their use by the users. Therefore, having the European Digital Agenda objectives in 
mind, it is particularly important in the digital environment that the correct 
framework and functioning of the private copy is ensured. 

In addition, we appreciate the acknowledgment that the existence of different levy 
systems throughout Europe has dramatic negative effects on the realization of the 
internal market and may lead to competitive disadvantages to players operating in 
certain Member States where applicable laws are more burdensome. Since the 
disparities are due to the existence of both legal provisions and decisions of national 
courts which differently interpret the applicable laws, a harmonization effort by the 
European Commission would be opportune, for example through an interpretative 
Communication aimed at better guiding both legislative and judicial authorities.  

This measure should highlight the fundamental principles that the application of the 
private copy levy mechanism should respect. These principles are based on a few 
basic assumptions:  

- the objective of the levy is to compensate rights-holders for a licit copy; it is 
not a tool for indemnifying for a illegal activity such as  online piracy, for 
which other legislative and procedural tools are effectively in place. It is not a 
tax aimed at pursuing social objectives.   

- its scope is strictly related to private use and should not be applied to 
products aimed at professional use. 

- the compensation should be fair and proportionate  
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- the exclusion of a double payment for the content.  
- Private copy levies should not cover activities which do not relate to private 

copy, such as streaming and/or legal downloading, for which the copyright 
has already been paid. 

ETNO recognises the importance for rights holders to be properly compensated for 
their creative works and supports the private copy levy as a fundamental exception 
to the exclusive reproduction right, aimed at allowing users to benefit from the 
potential of technologies while allowing rights-holders to be fairly compensated for 
the use made of their protected works. However, ETNO believes that the current 
system of copyright levies is no longer and fully adapted to the fast evolving 
European Information environment. Copyright levies were introduced in Europe for 
analogue media, and in some countries also for reproduction equipment during the 
1980s to compensate rights holders for certain excessive copying for private use.  

While considering that the current system needs to be adapted to the new 
environment, we believe that some fundamental principles already established at 
European level (and confirmed by some recent decisions of the European Court of 
Justice) must be maintained. As also provided for by the EU Directive on Copyright 
and Related Rights in the Information Society, remuneration should be, as far as 
possible, directly related to the private usage of protected works made by relevant 
users and not targeting all users, including for instance professional use and users. 
Also, remuneration should not be provided where prejudice is minimum and in any 
case should not reach disproportionate levels. Accordingly, it is of fundamental 
importance that double compensation is avoided, where content has already been 
paid for via different means (such as licenses or Technical Protection Measures).  

Furthermore, ETNO would welcome an increased consideration for more 
transparent technical protection measures, which are able to empower users to 
decide on what basis they access content, and allow rights holders to benefit from 
corresponding fair compensation. 
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Responses to Specific Mediator’s Questions  

1. Methodology for setting levy tariffs  

1) How could methodological coherence in tariff setting for private copying levies be 
achieved across the EU?  

The situation is so inconsistent at EU level that a pragmatic approach should be 
followed. As a first step, it could be useful to introduce the notion of a copyright levy 
cap expressed as a maximum rate of a good or a service, regardless of the approach 
chosen at national level. The levy cap should be: 

- Established according to the principle of granting rights holders fair compensation, 
on the basis of Art. 5.2.b of the Directive 2001/29/EC 

- Calculated taking into account the probability of use as a memory capacity for 
private copying 

- Regressive with a cost reduction based on technological advances and scale of 
economy 

- Reviewed periodically 

A significant effort in terms of transparency should be ensured: each Member State, 
through the bodies in charge of collecting the levies, should produce annual reports 
on the incomes collected for each kind of product and detail how the collected 
amounts are shared among the rights holders.  
 

2. Cross-border sales  

1) How should levies be collected in cross-border transactions?  

The levy should be collected and calculated according with the rules of the country 
of consumption of the goods and/or services. This is particularly important with 
reference to cloud-based services, where registration and storage occurs on servers 
which can be located in a different country.   

To reduce the complexity of the process to pay the tax, the creation of an EU body 
could help. 

2) How should double payment be avoided in cross-border sales?  

The EU body should deal also with the double payment issue. 
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3. Determination of the person or entity liable to pay the levy  

1) Who should be liable to pay private copying levies?  

As mentioned before, private copy levies should be linked to the private usage made 
by users. As recently confirmed by the European Court of Justice, business usage and 
users are excluded from the application of the private copy levy.  

 

4. Visibility of the levy  

1) Should an obligation be introduced to display the levy on each invoice in the sales chain, 
including on the consumer's invoice?  

Yes, this would help transparency. Generally speaking, stakeholders who benefit from the 
payment of a private copy levy should be in charge of informing end users about the 
provision of such a levy and the amount. 

 

5. Private copying and reprography in the context of new digital 
technologies  

1) In what way are levy systems affected by new business models and technological 
developments? Do such developments allow right-holders to control and license copying by 
private individuals to such an extent that it could have a material impact on the way private 
copying and reprography is dealt with at EU level? 

As mentioned before, the development of innovative technologies and services, in 
particular on demand services, allowing users to enjoy digital content – in particular 
music and audiovisual services - over different platforms and devices leads to the 
emergence of new business models.  We refer in particular to the services based on 
cloud computing, which allow users to enjoy digital content previously registered 
and stored not on physical supports but remotely on the cloud. Offerings of cloud 
services are now being developed and launched throughout the world. However, 
they are subject to different regulatory regimes and in particular when compared to 
the US, where a Court decision dated 2008 considered the private copy levy as being 
applicable to the private copy made through the remote platform. In this context, 
there is a strong need that the regulatory framework applicable to this kind of service 
is future-proof and fosters investment in innovation.  

For the reasons highlighted above, in particular the need to exclude from the private 
copy levy professional use, a system which would consider the imposition of a 
private copy levy on the general capacity of a server to store digital content would 
not only be contrary to the basic principles of the private copy levy but also would 
lead to a serious threat to innovation. 

In this context, we also welcome the forthcoming review of the Collective Rights 
Management systems and the Commission’s intention to remove the territorial 
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limitations still existing for rights acquisition, which severely limit the distribution of 
online audiovisual services across Member States.  

 


